
ATTORNEYS AT LAW 

September 5,2007 

Mr. David W. Alvarez 
Jefferson County Prosecuting Attorneys Office JEFFERSON COUNTY 

DEPt OF COMMUNITY DEVELOPMENTP.O. Box 1220 

Port Townsend, WA 98368 


RE: Iron Mountain Quarry- Proposed Mineral Resource Expansion 

Dear Mr. Alvarez: 

We represent Iron Mountain Quarry regarding the proposed expansion of mineral 
resource operations adjacent to and south and east of the existing Shine Quarry hard rock mining 
operation on the north side ofSR 104, mostly in Sections 29 and 30, Township 28, Range 01 
East, WM in Jefferson County. Iron Mountain Quarry has mineral lease rights to approximately 
140 acres adjacent to and south and east of the existing Shine Quarry operation.! 

Pope Resources is the owner of the property on which the existing Shine Quarry 
'-~-----operation IS located andls also the owner oIffie property oIi-wnich Iron MountalrrQuarty is ---~--~-­

f ,'oposing an expansion of hard rock quarry operations at this location. All of this property is 
designated Commercial Forest. Mineral extraction is apermitted use in the Commercial Forest 
designation in Jefferson County. 

Under Ordinance #09':0525-95, effective June 5, 1995, the County designated the Shine 
Quarry site (DNR Permit # 70-012619) and 21 other sites operating under DNR surface mining 
permits, as "Interim Mineral Resource Lands." However, the County's MRL designation of the 
Shine Quarry site is ambiguous. The County's Interim Mineral Resource Lands map shows the 
County's assigned number for the Shine Quarry site (#13) in the southwest quarter of Section 29, 
but the blue shading on the map, apparently intended to portray the extent of the County's 
Interim Mineral Resource Lands designation, does not include any land in Section 29. A copy of 
the County's 1995/1998 Interim Mineral Resource Lands designation map is attached as Exhibit 
B (MRL map dated August 28, 1998). At the time of the 1995/1998 MRL designation, the Shine 
Quarry was operating in both Section 29 and 30, so the color shading of the J'v1RL map is not an 
accurate representation of the then-existing mineral operations at the Shine Quarry location. 

I IMQ's lease area is shown on the drawing prepared by Layton & Sell attached to IMQ's pre-application 
.;:r, nference request form, attached as Exhibit A. IMQ's lease area is located on the north side of SR 104 about 4 
miles west of the Hood Canal bridge. IMQ's lease area lies mostly within Section 29, T28N, RIE, W.M., but the 

~ lease area includes small portions of Sections 30, 3 I, and 32. 
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A more significant problem with the County's 1995/1998 MRL designation is that it 
preceded and so did not take into consideration the effect of the Washington Supreme Court's 
200i decision in McQuire v. City o/University Place, 144 Wn.2d 640, 30 P.3d 453 (2001), copy 
attached as Exhibit C, which adopted the diminishing asset doctrine as applied to mineral 
resource uses that preceded local mineral regulations. This diminishing asset doctrine 
establishes the rule in Washington for defining the geographic scope of mineral resource uses in 
existence prior to mineral resource regulations. The diminishing asset doctrine is controlling 
legal authority with r-espect to Jefferson County's regulation of mineral resource lands. 

The Court in McQuire determined that the diminishing asset doctrine is applicable to 
mineral resource uses. Under this doctrine, the area of "use" for mineral excavation activities is 
properly extended to the "entire tract" intended for mineral use in the future. The area of mineral 
r~source use cannot be arbitrarily limited to the then-existing Jootprint of mineral resource 
activities. 

[C]ourts have observed that the very nature ofthe excavating business 
contemplates the use of land as a whole, not a use limited to a portion of the land 
already excavated. Such a diminishing-asset enterprise is "using" all of the land 
contained in a particular asset; as a practical matter it must begin digging at one 
spot and continue from there to the boundary of its land. The entire tract of a 
diminishing-assets operation must be regarded as a "lot" within the meaning of an 
ordinance which permits a nonconforming use to continue on "such lot," for to 
hold otherwise would be to deny the excavator his use. 

-"~~'--~re,T42fWn.2d at 64Y:5(r(quotlngR.O'Oe1'fN1.i\Iiderson~American Law of 
Zoning § 6.52, at 604-05 (3d ed.1986». 

The McQuire Court reviewed cases from a number ofjurisdictions and concluded 
that the diminishing asset; doctrine must be used in Washington to determine the scope of 
mineral resources uses eX,isting at the time mineral resource regulations are enacted: 

We agree with the overwhelming number ofjurisdictions considering the issue. The 
proper scope of a lawful nonconforming use in an exhaustible resource is the whole 
parcel of land owned and intended to be used by the owner at the time the zoning 
ordinance was promulgated. We therefore adopt the doctrine of diminishing asset to 
determine the lawful scope of the nonconforming use in mining operations. 

fa. at 651 (emphasis in original). 

As applied to Jefferson County's interim designation of mineral resource lands, the ruling 
in McQuire means that the designation of existing mining operations in 199511998 should have 
been based on "the whole parcel of land owned and intended to be used by the owner" at the 
time of the interim mineral resource lands designation. The scope of the Shine Quarry mineral 
resource area owned and intended to be used by Pope Resources for mineral resource operations 
is clearly defined in a letter to Jefferson County from Pope Resources dated May 21, 2007, 
attached as Exhibit D. Pope Resources has confirmed that all of the area proposed to be leased 
to Iron Mountain Quarry (140 acres) is within an area of known mineral deposits that Pope 
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Resources and its predecessor; Pope and Talbot, owned and intended to be used for hard rock' 
mining from the time the first mining occurred at this location in the ,1970' s. In fact, the location 
ofthe original Shine Quarry mining site operated in the 1970's (south and east of the existing 
Shine Quarry) ~s entirely within the boundaries ofIMQ's 140-acre lease area. See historical area 
photographs attaChed as Exhibit E. 

On May 11,2007, Mr. Jim Burnett, one of the principals ofIMQ, and I met informally 
with Al Scalf to discuss a number of regulatory issues related to IMQ's proposal to expand 
quarry operations at this location. One of the topics of discussion was the extent of previous 
County permitting relatedto the Shine Quarry mineral resource area. After that meeting, we 
received and reviewed a ,copy of the County's file regarding the County's approval on June 23, 
2004, of a proposed expansion of mineral operations at Shine Quarry from 20 to 40 acres 
(MLA04-00314). A copy ofthat approval is attached as Exhibit F. At the time of that approval 
in 2004, Shine Quarry had a 40 acre surface mine lease with Pope Resources - 20 acres in 
Section 30 and 20 acres in Section 29. A copy ofPope Resources' 1997 mineral lease for one 
portion of the Shine Quarry mineral resource area is included in Exhibit F. The County 
approved the Shine Quarry expansion in 2004 "based on the diminishing asset doctrine." Exhjbit 
F, MLA04-00314, Finding No. 11. This finding confirms that in 2004 Jefferson County was 
aware ofand applied the diminishing asset doctrine when approving mineral use expansions on 
Pope Resources property at this location. 

, . 

Pursuant to a number of communications with Community Development staff after the 
meeting on May 11, 2007, IMQ submitted a request for a pre-application conference regarding 
IMQ's proposal, a copy ofwhich is attached as Exhibit A. A pre-application conference was 

---"-- ' 	 held on August 23, 2007. JIm Burnett, PafHughes, and I attended for IMQ. Al Scalf and -.~--~. 
Michelle Farfan attended for Jefferson County. 

At this pre-applic!ltion conference, Mr. Scalf and Ms. Farfan noted that JCC 18.20.240, if 
applicable to IMQ's proposal, would limit to ten acres the total area of mineral extraction, 
mining and quarry activitles outside of an approved MRL overlay district designation. We 
explained IMQ's position that the diminishing asset doctrine adopted by the Washington 
Supreme Court in 2001 must be considered and applied by Jefferson County in regulating 
mineral resource activities. Our position is that the County's existing MRL designation and 
mineral resource regulations, if applied without consideration of the diminishing asset doctrine, 
would fail to protect the legal interests ofPope Resources and IMQ regarding proposed mineral 
resoUrce uses ~t this locat.ion. The lawful scope of such mineral resource use rights protected 
under the diminishing asset doctrine includes all of the 140-acre lease area that is the subject of 
IMO's proposal.' 

We believe that the County's current MRL designation and mineral resource regulations 
are unlawful, if applied in a manner that fails to protect the rights ofPope Resources and IMQ 
under the dimInishing asset doctrine adopted by the Washington Supreme Court in 2001. In 
addition, the County's 199511998 interim MRL mapping is in error to the extent it fails to 
consider that the actual area of Shine Quarry mining operations at that time was in both Section 
29 and Section 30, not just Section 30. 
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determine the proper MRL designation boundaries for this mineral resource area, based on the 
requirements of the diminishing asset doctrine. A proper MRL designation would have to be 
consistent with Pope Resources' confirmation of the area it has owned and has intended to be 
used for hard rock mining since the 1970's. Under the diminishing asset doctrine, the result , 
would be a corrected MRL designation area that would necessarily include all ofIMQ's 140-acre 
lease area. 

In further.supportofIMQ's position, we note that the County did not apply the 10-acre 
limit of JCC 18.20.240(1)(b) to the Shine Quarry mineral use expansion in 2004. Also, the 
County acknowledged that its approval of the Shine Quarry expansion in 2004 was based on the 
diminishing asset doctrine. We understand this to be confIrmation of our position that Jefferson 
County's mineral resource regulations cannot be applied in a manner that over-rides the 
protection afforded to the landowner and lessee under the diminishing asset doctrine. 

, ' 

Community Development staff has requested that we seek clarification from you 
regarding the application of the diminishing asset doctrine to IMQ's proposal for expansion of 
mineral resource activities at this location. Community Development.staffhas acknowledged 
that Jefferson County's mineral resource use regulations have not been modified to address 
requirements of the diminishing asset doctrine. Community Development staff, IMQ and Pope 
Resources are requesting direction from you to regarding the processing ofIMQ's mineral use 
proposal. . 

IMQ and Pope Resources request that you provide written clarifIcation to Community 
Development staff that JCC 18.20.240(1) does not apply to IMQ's proposed expansion of 
mmeral resource actlvitles within IMQ's l'ltr-acre lease area. SpeclhcalTy, we request lliat you 
confirm that the ten-acre limit in JCC 18.20.240 does not apply to IMQ's mineral resource use 
proposal. 

Alternatively, we request that you advise Community Development that the 199511998 
interim MRL overlay district designation must be interpreted and applied as a matter of law to 
address the full., scope of existing mineral resource activities consistent with the diminishing asset 
doctrine. For the Shine Quarry site, this would mean an interpretation and application of the 
existing interim MRL overlay district designation in a manner that would include all ofIMQ's 
140-acre lease area. 

We recognize that Jefferson County has not deliberately chosen to disregard the 
Washington Supreme Court's adoption of the diminishing asset doctrine, but the County's 
mineral resource regulations do not adequately protect landowner and lessee rights in existing 
niineral resource areas in a manner that is consistent with the protections afforded by the 
diminisbing asset doctrine. 

My client would like to achieve a cooperative resolution of these mineral resources issues 
related to its mineral resource use proposaL We believe that is in the interest ofIMQ, Pope 
ResoUrces, and. Jefferson County to address these issues without the expense and burden of 

'litigation. However, my client is fully committed to the protection of its rights and interests 
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regarding this mineral use proposal and would be compelled to vigorously pursue all avenues to 
seek relief from any adverse decision of the County in this matter. 

Finally, we want to clarify that our request to have Jefferson County apply the 
diminishing asset doctrine to IMQ's mineral resource use proposal is intended to confirm the 
right of Pope Resources and its lessees to continue mineral resource use operations in this area 
but is not intended to avoid permits and approvals necessary to comply with environmental 
requirements such as air quality, storm water management, and noise. IMQ is proposing to make 
a substantial investment in a state-of-the-art hard rock mining operation at this location, which 
will comply with all applicable state and local environmental standards. IMQ seeks to have a 
mineral use operation at this location that will be a model business enterprise and will be an 
example of a private/public partnership that protects the interests of the citizens of Jefferson 
County. 

We appreciate Jefferson County's attention to our request for confirmation that the 
diminishing asset doctrine applies to the 140-acre mineral resource area that is the subject of 
IMQ's mineral resource use proposal. 

Please feel free to contact me if you have any questions about this request. I would be 
happy to meet with you at your earliest convenience to discuss a resolution of these issues. 

Very truly yours, 

GORDONDERRLLP 
~--'---~---'~"--"'---------

KEM:TAD 
Attachments 
::;c: Al Scalf (w/atts.) 

Michelle Farfan (w/atts.) 

~~ 
Keith E. Moxon 


